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appears that the names of all other parties to the suit, including five 
other infants, were mentioned in said memorandum, summons, and rule 
book. The appointment of the guardian ad litem by the clerk for the 
"infant defendants" applies to the other five infants mentioned, and the 
answer filed by a guardian ad litem including the name of the omitted 
infant and purporting to be filed for him does not bind him, where, as in this 
case, the court did not subsequently recognize or treat him as such guardian 
ad litem. The hearing of the cause on such answer is not a recognition by 
the court of the right of the guardian ad litem to act for the omitted 
infant in view of the fact that the caption to the decrees omits his name, 
though the names of all other parties were given. 

4. Partition — Life tenant — Remainderman. A life tenant cannot main- 
tain a suit against the remainderman for partition. 

5. Parties — Process. Simply naming a party in a bill as a defendant 
does not make him such. He must be brought within the jurisdiction of 
the court by citation, voluntary appearance, legal representation or by 
some means recognized by the law as sufficient. He must have the oppor- 
tunity of being heard in order to be bound by any decree made in the cause. 

6. Jurisdiction — Matters within the issue. In a bill filed by a life tenant 
to construe the will of the testator under whom he holds, and to ascer- 
tain his interest in the residuum of the testator's estate, and subject it to 
payment of complainant's debts, there can be no decree for the sale of the 
remainder of the land in which he has a life estate. This is outside of the 
issue presented by the pleadings. Not only must courts have jurisdiction 
of the subject-matter of litigation and of the parties, but the point decided 
must be in substance and effect within the issue. 



Carson Lime Co. v. Kutherford's Administrator. — Decided at 

Richmond, January 14, 1904. — Cardwell, J. Absent, Buchanan, J. 

1. Negligence — Bridge on private road — Defects — Warnings. The owner 
of a bridge along a private road is not liable to one attempting to cross 
it for injuries occasioned by the fall of the bridge, where it appears that 
neither the public nor the person injured were expressly or impliedly 
invited to use it, and the owner has endeavored to prevent its us by erect- 
ing gates at each end of it, which were kept constantly closed and fre- 
quently locked, and has placed a notice in a conspicuous place on the bridge 
forbidding its use without application to the owner or his servants, and 
where the party injured has been instructed by his master and also by 
the owner of the bridge to take another route, and the owner has no reason 
to believe that the instructions will not be obeyed. The owner of the bridge, 
under the circumstances, owed the person iniured no duty, and without 
this there could be no negligence. 

2. Negligence — Bridge on private road — Defects — Notice to owner's ser- 
vant — Servant's authority. A master cannot be held liable for an injury 
resulting from the fall of a private bridge known by him to be in a defec- 
tive condition where he used the precautions above set forth to prevent the 
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use of the bridge, and the only notice he had of an intention to use the 
bridge by the party injured, who had been instructed to take a different 
route, was his statement that he intended to go over the bridge made to 
a servant of the owner who had no authority to authorize a disregard or 
his instruction or to consent for his master to the use of the bridge, but 
whose sole duty was to look after a lime kiln when in operation, and to 
keep an account of the loads of lime delivered, some of which the person 
injured was hauling. 

Dooley & Bayless v. City of Bristol. — Decided at Bichmond, 
January 14, 1904. — Buchanan, J. 
1. Municipal Corporations — License tax — Business, occupation or pro- 
fession — Penalty. A city ordinance imposing a fine on any person con- 
ducting a business, occupation or profession for the conduct of which a 
license is required, without first obtaining such license, has no appli- 
cation to a non-resident merchant whose place of business is without the 
state, and who keeps a team outside of the state which he uses upon the 
streets of the city in delivering goods to his customers, although a previous 
section of the same ordinance imposes a license tax for the privilege of 
running vehicles for conveying passengers or freight over the streets of 
the city. Such use of the streets is not a business, occupation or profession 
for which a license is required. 



Hancock v. White Hall Tobacco Warehouse Co. — Decided at 
Richmond, January, 14, 1904. — Whittle, J. Absent, Buchanan, 3. 

1. Res Judicata — Entire contract — Several actions. A demand arising 
from an entire contract cannot be divided and made the subject of several 
suits; and if several suits are brought for a breach of such a contract a 
judgment upon the merits in either will bar a recovery in the others. 

2. Entire Contract — Action thereon — Anticipatory breach — Damages. A 
contract by a lessor to build and equip by a given date a warehouse 
which the lessee agrees to lease for a period of two years, with the privi- 
lege of extending the lease three years longer, is an entire contract, and the 
lessee can maintain but one action for the breach of the lessor's covenants 
to complete by a given time and equip in a specified manner. If this action 
be brought before the termination of the lease the lessee may recover 
therein not only the damages actually sustained down to the trial, but those 
to ensue thereafter if they are imminent and reasonably certain. 



House y. House. — Decided at Bichmond, January 14, 1904. — 
Buchanan, J. 
1. Divorce — Evidence — Opinions. In a suit for divorce on the ground of 
cruelty the opinions of witnesses based upon their knowledge of the char- 
acter or reputation of the parties are not admissible in evidence. The 
witnesses should state the facts, and not their opinions, and let the court 
determine from the facts proved whether the fact in issue has been estab- 
lished. 



